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Docket SE-15198
V.

TI MOTHY J. DOREEN, Jr.
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge Wlliam R Millins, rendered at the
concl usion of an evidentiary hearing held on OQctober 1, 1998.°1
The | aw judge affirmed two orders (conplaints) issued by the
Adm ni strator alleging that respondent, as first officer and

flying pilot, and Anthony Lessel, as pilot-in-command (PIC) and

The initial decision is attached. Respondent has filed a
brief on appeal and the Adm nistrator has filed a reply.
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the non-flying pilot on a Part 121 flight, deviated froman air
traffic control (ATC) instruction, in violation of section
91.123(b) of the Federal Aviation Regulations (FARs), 14 C.F. R
Part 91.2 The Adnministrator did not seek any suspension tine.
As di scussed bel ow, we deny the appeal .

Respondent admitted to all the paragraphs in the conplaint
and states on appeal that he agrees with the characterization of
the facts as summari zed by the law judge. 1In short, on June 22,
1997, respondent was the first officer of TWA Flight 160 from
Al buquerque to St. Louis and operated the aircraft on that |eg of
the flight. Captain Lessel was the non-flying pilot and worked
the radios. |In preparation for approach, ATC instructed TWA
Flight 160 to descend and maintain 7,000 feet altitude and, as
the | aw judge found, Captain Lessel acknow edged the instruction,
but then entered 5,000 rather than 7,000 feet into the altitude

alerter.® The aircraft had descended to 6,400 feet when ATC

’Respondent Lessel al so appeal ed the | aw judge’ s deci sion
but later wi thdrew his appeal.

Section 91.123 states, in pertinent part:

8 91.123 Conpliance with ATC cl earances and instructions.
* * * * *
(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC instruction in an area in which air
traffic control is exercised.

3Captain Lessel clained that he did not hear the cl earance
because he was communicating with the conpany at the tine, and
that it was respondent who had the radi os when the cl earance was
i ssued, acknow edged the cl earance, and entered the wong
altitude into the altitude alerter. Respondent stated that he
did not renenber hearing or acknow edgi ng the cl earance, or
entering the altitude. The law judge found that it was Captain
Lessel who acknow edged the cl earance and dialed in the wong
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asked to what altitude they were going.
By admtting to the factual allegations in the conplaint,
respondent then assuned the burden of proving the affirmative
def ense of reasonable reliance on the non-flying pilot’s proper

performance of his responsibilities. See Adm nistrator v.

Morrison, NTSB Order No. EA-4119 at 2-3 (1994). He clains that
he was busy with his “primary responsibility, flying the
airplane,” and was entitled to rely on the non-flying pilot to
performhis own duties. Thus, respondent asserts, the | aw judge
erred in not accepting this as a defense.

We cannot agree with respondent’s argunent. Part of his
responsibility to “fly the airplane” is his responsibility to
adhere to the procedures in the applicable flight handbook. In
this instance, the TWA MD-80 flight handbook states that “[a]fter
recei pt and confirmation of any ATC clearance, the pilot flying
wi |l repeat aloud his understanding of the clearance to assure
that the pilot not flying is aware of the altitude and cl earance
[imt to which the flight is cleared.” (Exhibit R 1.) No
evi dence was introduced to indicate that respondent repeated the
cl earance al oud. *

The reasonabl e reliance defense, as discussed in

Adm nistrator v. Fay & Takacs, NTSB Order No. EA-3501 at 9

(..continued)
altitude. (Transcript (Tr.) at 113-14.)

“Captain Lessel testified that it was not done. (Tr. at
57.) As for respondent, it was reveal ed through his testinony
that he renenbers very little about the flight.
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(1992), is not available to respondent given the facts of this
case. He had an independent obligation, as illustrated by the
TWA MD-80 flight manual, to repeat the clearance, and he had the
ability to ascertain the correct clearance, by |listening and

repeating that clearance.® See al so Morrison, supra.

We have been presented with no reason to overturn the
deci sion of the | aw judge.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The initial decision of the law judge is affirned.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®Admi ni strator v. Nutsch, NTSB Order No. EA-4148 (1994),
aff'd, 55 F.3d 684 (D.C. Cr. 1995), cited by respondent, is not
hel pful here. In that case, M. Nutsch (the non-flying pilot)
admtted he heard the clearance and had the responsibility to
enter it into the autopilot altitude selector but that,
neverthel ess, his copilot undertook the task and evidently
entered the wong altitude into the selector. W found that he
“did not satisfy the duties of a reasonable and prudent pil ot
when he assuned that the copilot would correctly enter the
cleared altitude.” 1d. at 6.

Respondent’ s argument that he had been “busy flying the
ai rpl ane” and shoul d not be expected to |listen for the altitude
cl earance is not supported by Nutsch, where we specifically
“declin[ed] to find that other duties ‘were so extensive or nore
significant that such a fundanmental matter as altitude cl earance
m ght be justifiably ignored, especially during ascent and
descent.’" |d. at 5-6, citing Admnistrator v. Frederick and
Ferkin, NTSB Order EA-3600 (1992), at 6-7.

Respondent’s citation of Adm nistrator v. Boynton, SE-9371
a non-precedential case, is al so unpersuasive.




